YK 347.627.2
ITPOBJIEMHBIE BOIPOCBI, BOSHUKAIOIIHUE
ITPU TIPU3BHAHUU BPAKA HEJAEUCTBUTEJIBHBIM

JLIO. I pummanosckuii

B craree paccMarpuBarOTCA BOIMPOCH, BO3HUKAIOIIUE IPU IPHU-
3HaHUU Opaka HEeJIEHCTBUTEIBHBIM B CHIIY OOCTOSTENIBCTB, IPEIy-
CMOTPEHHBIX POCCHMCKMM 3aKOHOAATEIBCTBOM. AHAIU3UPYIOTCA
MPAaBOBBIE HOPMBI T'PAXKIAHCKOIO M CEMEWHOTO 3aKOHOJATEIbCTBA
poccuiickor denepanun, HEMOCPEACTBEHHO CBA3aHHBIE C IPOLEYPOH
MpU3HAHUS Opaka HEACHCTBUTEIBbHBIM. ABTOpP apryMEHTHPYET CBOIO
TO3UIIMIO M BBICKA3BIBAET CBOIO TOYKY 3PEHHS MO MpoOiemMaM, BO3HHU-
KAIOIIUM MIPU TPUMEHECHUH aHATU3UPYEMBIX HOPM.

KiroueBnie crmoBa: Opak, HEACHCTBHTEIBHBIM Opak, IpHU3HAHHE
Opaka HeJICHCTBUTEIIbHBIM, CEMEHHBIN KOJICKC.

OcHoBaHUsI HEACHCTBUTENBHOCTH Opaka Ha3BaHbI B CT. 28 CeMeWHOro Ko-
nekca Poccuiickort @enepanyn (lanee — CK PD), x uX 4uCITy OTHOCSTCS:

- HEIOCTU)KEHHE OpayHOIo BO3pacTa;

- HapylIeHHEe MPHUHLKIA JOOPOBOJILHOCTU BCIEICTBUE MOHYKACHHUS, OOMaHa,
3a0JTy>KJICHHST; HEBO3MOKHOCTh B CHUJTYy CBOEI'O COCTOSIHHSI 37I0POBbSl B MOMEHT pe-
rucTpanyu Opaka MoHNUMAaTh 3HAYEHUE CBOMX JCUCTBUI UM PYKOBOJUTH UMU;

- HECOOJTIO/ICHHE TPETIATCTBHM K OpaKy;

- (puxTUBHOCTD OpaKa;

- Hanmuuue BeHepudeckoil Ooine3nu, BUY-unbeknun, o KOTOphIX HE 3HAI
JIPYTOU CymIpyT.

Henoctuxenne 6paunoro Bo3pacta: B cuiy ct. 13 CK P® Opaunslii Bo3pact
yCTaHaBJIMBAETCA B BOCEMHA/ILIATH JIET.

[Ipy HaMMYMU YBaOXKUTENBHBIX MPUYUH OpPraHbl MECTHOTO CaMOYIPaBJICHUS
M0 MECTY >KUTEJIhCTBA JIMII, JKEJAIIINX BCTYNUTh B Opak, BIOpaBe MO MPOChOEe
JIAHHBIX JIMI] pa3pelinuTh BCTYIJIEHWE B Opak JiMilaMm, JOCTUTIIMM BO3pacTa Iie-
CTHa/LATH JIET.

[Topsimok U ycinoBuUs, IPU HAIMYUKU KOTOPBIX BCTYIJIEHHWE B Opak B BUIE HC-
KITFOUCHHUS C YY€TOM OCOOBIX 0OCTOSTEIHCTB MOXKET OBITh Pa3perieHo 10 J0C-
THKEHHUS BO3pacTa MIECTHAALATH JIET, MOTYT OBITh YCTAHOBJICHBI 3aKOHAMH
cyOBekToB POD.

Takum 00pa3om, OCKOJIbKY CEMEHOE 3aKOHOAATEIbCTBO HAXOMUTCS B CO-
BMecTHOM BeneHun P® u cyOobektoB P®, GpauHblii BO3pacT, yCTaHOBJICHHBIH
cT. 13 CK P®, moxeT ObITh CHIDKEH 3aKOHAMH CYOBEKTOB PD 1m0 yeThipHaIa-
TH JIET IPU HAJTUYUHU UCKITFOUUTEIBHBIX 0OCTOSTEIHCTB.
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KOpunryecku 3HaUMMBIM OOCTOSITENILCTBOM OyZIeT HEAOCTUKEHUE OpayHOro
BO3pacTa U OTCYTCTBHUE pa3pellieHUs] OPraHOB MECTHOTO CaMOYIIpaBJIeHUS Ha 3a-
KJIFOYeHHue Opaka.

OtMetum, uto B cuity cT. 29 CK PO cyn MOXKET O0TKa3aTh B UCKE O MPHU3HA-
HUU Opaka HENEUCTBUTENBHBIM, €CIIM 3TOr0 TPEOYIOT MHTEPEChl HECOBEPIICH-
HOJIETHETO CYTIpyTa, a TakXKe MPH OTCYTCTBUH €0 COTjacHs Ha Mpu3HaHUe Opa-
Ka HEICUCTBUTEIBHBIM. TO €CTh KPYT IOPUAUYECKH 3HAUMMBIX OOCTOATEIHCTB
pacumpsieTcs.

[lonsiTre UHTEpeca B COBPEMEHHBIX YCIOBHUAX UMeEET ocoboe 3HaueHue. OO
TOM CBHJIETEIbCTBYET, B YACTHOCTH, YIOTPEOICHUE TaHHOTO TEPMUHA BO MHO-
rux HopMax CemeitHoro kojekca (ct. cT. 23, 24, 29, 39, 54, 56, 64, 65, 66, 68,
72,73, 102, 122, 125 u ap.) [2]. Kak u cyObeKTHBHBIE IIpaBa, HHTEPEC SBJISCTCS
O00BEKTOM MPaBOBOW OXPAaHBbI.

Hapyienue npuniumna 100poBOJILHOCTH B PE3YJIbTATE MOHYKICHUS, 0OMa-
Ha, 3a0JTy’K/IEHUS WM HEBO3MOXXHOCTh B MOMEHT 3aKJIFOUEHHS Opaka MOHUMATh
3HAUEHUE CBOUX JCHCTBUU SBISACTCS OJHUM U3 OOCTOSITENIBCTB, MPU3HABAEMBIX
OCHOBAaHUEM HEJICHCTBUTEIILHOCTH OpaKa.

Hapymenne 1o0poBOIIBHOCTH BO3MOXHO MO IBYM MPUYHHAM:

1) npunyxaenue, oOMaH, 3a01yKICHUE;

2) cocTosTHUE 37I0POBbSI, HCKITIOYAIOIIEE OCO3HAHUE MPOUCXOIAIIETO.

O06e mpuYrHBI MOATBEPKAAIOT HEMpPaBHIbHOE PopMHUpoBaHUE BOIU. B mep-
BOM Cllydae — B pe3yJIbTaTe BO3JEHUCTBUSA CO CTOPOHBI IPYTHX JIHI], BO BTOPOM
cllydae — B CUJTy TICUXHUECKOTO COCTOSTHUS 370POBbSI.

JpyruM oOCTOSITENECTBOM, BIEKYIIUM HEICHCTBUTEIHHOCTh Opaka, sIBIsIeT-
Csl HECOOJIIOJIEHUE MPEMSTCTBUM K Opaky: HaJM4ue APYroro HepacTOPTHYTOIrO
Opaka, OJM3KOE POJCTBO, HENEECTOCOOHOCTh. J[pyroil HepaCTOpPrHYTHIN Opak
JOJKEH UMETh IOPUIUYECKYIO CHITY.

bnu3koe poACcTBO Kak 00CTOSTENBCTBO, UMEIOLIEE 3HAUEHHE, O3HAYAET MPOo-
UCXOXKJIEHUE JIULl OT OJHOTO JINOO 000MX KPOBHBIX IMpenkoB. CTeneHb poAcTBa
OTpeseNsieTcss YuciaoM poxkJaeHuil. K poacTBeHHMKaM OTHOCSATCS JIMIA MO BOC-
XOJIAIIEH W HUCXOJAIIEH TUHUSAM (Z1ef1, 6abyka, ux €T, BHYKH U HA000pOT),
a TaKXke POACTBEHHUKH MO OOKOBOW JUHUHU (OpaThsi U CECTPbI), B TOM YHCIIE
JBOIOPOHBIE, TTOJTHOPOIHBIE M HEMoJHOpoaHbIe. [loMHOpOoaHBIE HMEIOT 000UX
OOIIMX POAUTENEH, HETIOTHOPOHBIE MOTYT ObITh €IUHOKPOBHBIMH M €IUHOYT-
poOHBIMU. EAMHOKpPOBHBIE MMEIOT OOIIEro OTIa, €IUHOYTPOOHBIE — OOIIYIO
MaTh. DTH 00CTOSITENLCTBA U CJIEYET BBISICHUTH B CY/ICOHOM 3ace/laHuH.

Y CBIHOBJICHHBIE U YCHIHOBUTENIN — 3T JIUIIA IPUPABHEHBI K POJICTBEHHUKAM
[0 MIPOUCXOXKACHUIO. ITO 0OCTOSATENBCTBO MOJUICKUT JOKA3bIBAHUIO MPU OCIIa-
puBaHUU Opaka Mo TaKOMY OCHOBAHHUIO.

HeneecrniocoOHOCTh B MOMEHT 3aKJIIOUEHHUsI Opaka TakKe CBUAETEIbCTBYET
O HEJIEHCTBUTEIHLHOCTH Opaka.
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Hanuune Benepudeckoit 6ose3nn 1 BUY-uHdexumnu noanexuT aokas3biBa-
HUIO OJTHOBPEMEHHO C 00CTOSITEIBCTBOM, COCTOSIIIIUM B TOM, YTO JIPYrOMy CyII-
pyry 3TOT (haKT HEM3BECTEH.

OUKTUBHOCTH Opaka O03Ha4aeT OTCYTCTBHE Yy JIMII, BCTyMarOUMX B Opak, Ha-
MepeHul co3naTh ceMblo (y oaHoro u3 Hux). OO0 3TOM MOTYT CBUJIETEIHCTBO-
BaTh Pa3JIMYHBIE OOCTOSTEIHCTBA: MOBEICHHUE 70 3aKITIOYCHUS Opaka, B MOMEHT
3aKTI0YeHUsT Opaka, mocie 3akitodeHuss Opaka. CocTaB, XapakTep MOBEICHUS
ONPENICNAIOTCA KOHKPETHBIM JIEJIOM, KOHKPETHOW CUTYalHEil.

[Ipuuem Opak MOXeET OBITH MPHU3HAH JICUCTBUTEIBHBIM, €CIU K MOMEHTY
paccMOTpEeHUs Jieia OTHadu T€ 00CTOATENIbCTBA, KOTOPhIE B CHIIy 3aKOHA Ipe-
MIATCTBOBAJIM €r0 3aKIIOUYCHUIO.

Cya He MOXeT Mpu3HaTh Opak (PUKTUBHBIM, €CJIM JI0 PAaCCMOTPEHUS Jela
CYJIOM CYIIPYTH CO3J1aJIA CEMBIO.

Crnenyer Takxe UMETh B BUJY, YTO PACTOPTHYTHIM Opak TakKe €CTh MPEersT-
CTBUE JIJIsl IPU3HAHMSI €r0 HEJIEWCTBUTEIIbHBIM, 32 UCKIIIOUeHHEM Opaka, 3aKIIo-
YEHHOTO MEXAY OJU3KUMHU POJICTBEHHUKAMHU U JIMIIOM, KOTOPOE COCTOUT B JIPY-
rOM HEpPaCTOPTHYTOM Opake.

B »Tux nByX ciydasx pacTOprHyThblid Opak MOXKET ObITh MpU3HAH HEJEHCT-
BUTEJILHBIM.

PaccmoTpum nocneacTBusl HeIEUCTBUTENLHOCTH Opaka Jjisl T0O0pOCOBECTHO-
ro ¥ HeJOOPOCOBECTHOTO CyIpyTa.

OO01ue moJIoKEHUs O MOCIEACTBUAX HEACHCTBUTEIBHOCTH CIEIKHU 3aKper-
JeHsl B cT. 167 I'paxkmanckoro komekca Poccmiickoit @eneparuu ([lamee — 'K
P®). Kpome toro, B apyrux Hopmax 'K P®D moryT ObITh yCTAaHOBIICHBI WHBIC
MOCJICJICTBUSI HENEUCTBUTENBHOCTU. HenmelcTBUTENbHBIN Opak, Kak M BCSKas
HEJICCTBUTEIIBbHAS CHEIKA, SIBJSECTCS HEIPABOMEPHBIM JiercTBUeEM. HenencrBu-
TEJIBLHOCTh CJCJKHU SIBJISIETCS OCHOBAaHWEM JJIs JBYCTOPOHHEW JIMOO OTHOCTO-
POHHEUN PECTUTYLIMU WM HE BJIEYET HUKAKOU PECTUTYLUHH. JBYCTOPOHHSS pec-
TUTYIUS 03HAYAET, YTO KaXKasi U3 CTOPOH 00s3aHa BO3BPATUTH JPYTOil CTOPOHE
BCE IOJYYECHHOE IO CHAEJKE, a B Cliydyae HEBO3MOKHOCTH — BO3BPATUTh MOJIYy-
YEHHOE B HAType WJIM BO3MECTUTH €ro CTOUMOCTb B JA€Hbrax. Takoe mociencT-
BHE BO3MOKHO IPU OTCYTCTBUHU YMBICJIa HA HApPYyIICHUE 3aKOHA Y 00€UX CTOPOH.
OIHOCTOPOHHSISL PECTUTYLIHSI XAPAKTEPU3YETCSI TEM, UYTO BCE IMOJIYYEHHOE IO
CHEJIKE JTOJKHO OBITh BO3BPAILEHO OJHOW CTOpOHE, HE JOMYCTUBIIEH Hapyilie-
HUN TpeOoBaHUM 3akoHa (JOOPOCOBECTHOM), a MOJYYEHHOE JIPYrod B3bICKUBa-
eTcs B noxo rocyaapctsa (ct. 179 'K P®). Eciu caenka coBepiiieHa ¢ 1eblo,
MPOTUBHOM OCHOBaM IPABOIOPSKA U HPABCTBEHHOCTH, BCE MOJYYEHHOE IO
CHEJIKE B3bICKMBaeTCs B 0X0J1 rocyaapcra (cr. 169 'K P®D), pecturyuus He
JIOITYCKaeTCsl.

Cornacho cr.ct. 171, 178 I'K P® Hapsimy ¢ oOmmMy mMocaenCcTBUSIMEI HEICHCT-
BUTEIILHOCTH BO3MOYKHBI TIOCJIEJCTBUS B BHJIE BO3MEIICHUS PEATbHOTO yIepoa.
Pacuersl npu Bo3BpaTe MMYIIECTBA U3 HE3AKOHHOT'O BIIAJICHHS MTPOU3BOIATCS IO
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npaBuiam cT. 303 I'K P®. HenelicTBUTETLHOCTh HE UCKITIOYAET IPUMEHEHUS CT.CT.
1103, 1107 'K PO, pernameHTHpYIOIIMX HEOCHOBATEIbHOE oOoramieHue [3].

[Ipy npuMeHEeHUN MOCHEACTBUN HENEMUCTBUTEIBHOCTH CIIEIYET UMETh B BU-
ny Iocranosnenne Koncruryimonnoro Cyna PO ot 21.04.2003 Ne 6-T1[1].

[TocnencTBust HEAEHCTBUTENHHOCTH Opaka UMEIOT CBOM OCOOCHHOCTH.

[TockonbKy mpu3HaHue Opaka HENEHCTBUTEIBbHBIM MPOU3BOIUTCS TOIBKO
cynoM (1. 2 ct. 27 CK P®), MOXHO 3aKIIOYUTh, YTO HEACHUCTBUTENbHBIA Opak
OTHOCHUTCSI UCKJIFOUUTEIBHO K OCIOPUMBIM cenkaM (1. 1 cT. 166 'K PD).

OTnMYUTENHbHON OCOOCHHOCTBIO TMOCHENCTBUI HENEHCTBUTENLHOCTH OCIO-
PUMOM CHENKHU SIBJISIETCS TO, YTO OHU MOTYT HACTYNWTH JIUIIb B CIy4yae, €CIu
TpeOOBaHNE O MPU3HAHUM CICIKH HEIEHCTBUTEIBHON MCXOAUT OT JHIA, YIOJI-
HOMOYEHHOTO 00paIaTbcs B CyJl C TAKMM MCKOM. byay4uu coBepliieHHOM, Takas
c/IeliKa MOPOKIAeT MpaBa M O0S3aHHOCTH, HO, OyIy4H OCIOpEHA, OHA MOKET
OBITh NMPU3HAHA CYJIOM KaK HEJEHCTBUTEIBHOM (MMOJHOCTHIO MM B YACTH), TaK U
nerctButensHoi. Hampumep, oOCTOSTENBCTBA, YCTPAHSIONIUE HEICHCTBUTEIb-
HOCTh Opaka, nepeurciieHsl B cT. 29 CK PO. B nro6om cirydae cy He BIpaBe 1o
COOCTBEHHOW HMHUIIMATHBE MPUMEHUTH MOCIEACTBUS HEACHUCTBUTEIHLHOCTH OC-
nopumon caenku (im. 2 cr. 166 I'K PO).

[TpumeHuTeNBEHO K OpaKy MOCIEACTBHUS €r0 HEACUCTBUTEILHOCTH MOTYT OBITh
MPUMEHEHBI CYJIOM JIMIIIb 110 UCKY JIMI[a, UMEIOLIETO MPaBo TpeOOBaTh MPU3HAHUS
Opaka HeneiictBuTenbHbIM (cT. 28 CK P®). Hapsiny ¢ oOmmMu nociaeacTBUSIMU
HEJCUCTBUTENHLHOCTH Opaka Mo rpakJaHCKOMY IpaBy (HEACHCTBUTEIBHBIN Opak
HE TOPOXKIAET MpaB M OOS3aHHOCTEW CyNpPYyroB U MpPU3HAECTCA HEACHCTBHUTEIb-
HBIM €O JHA ero 3akimtoueHus — 1. 1 ct. 30, m. 4 ct. 27 CK P®), 3akoHOM mipeny-
CMOTPEHBI ClIEIUaIbHbIe HOPMbI, KOTOpbIE CBeAeHBI B cT. 30 CK PO.

B cooTBeTCTBUU ¢ HUMM K UMYIIECTBY, MPUOOPETEHHOMY COBMECTHO JIUIla-
MU, Opak KOTOPBIX MPU3HAH HEACHCTBUTEIIbHBIM, MPUMEHSIOTCS MOJIOKEHUS
['paxxanckoro kojekca P® o moneBoi coOCTBEHHOCTH. bpauHblii 10roBop, 3a-
KJIFOUEHHBIN CynpyraMu, IpU3HAETCS HEeJEUCTBUTEIbHBIM (MIPECTABIISIETCS, YTO
MOCJIEICTBUSI HEJEHCTBUTENLHOCTH OPayHOro JOrOBOPA JOJIKHBI OMPEAEIIATHCS
no npaswiam ct. 167 'K P®, ycranaBnuBaroieil o01iye mpaBoBbie MOCIECT-
BUSI HEICUCTBUTENBHOCTU clenku). [Ipu3Hanue Opaka HeNeWCTBUTEIbHBIM HE
BJIMSECT HA TpaBa ACTeH, POAUBIIUXCA B TAaKOM Opake WM B TEUECHHUE TPEXCOT
JTHEH CO JTHS MpU3HaHus Opaka HeaehncTBUTEnbHbIM (1. 2 cT. 48 CK PD).

[Ipusznanue Opaka HENEHCTBUTEIBHBIM BIICUET aHHYJIUPOBAHHE O3 TPUHS-
THUSI CYJIOM JOTIOJIHUTEIILHOTO PEIICHHS U HEKOTOPBIX APYTUX MpaB CyNpPYros:

- TIpaBa Ha HOIIEHUE (PaMUJINH, IPUHATON MPU TOCYNAPCTBEHHON pErUcTpa-
IIUU 3aKJTI0YCHUS Opaka;

- MpaBa MOJH30BAHMS >KWIJION TUIONIA/IbIO JIPYroro CyNpyra Mnpu BCEJIEHUU
B HEe TOCJIC 3aKITI0UeHUs OpaKa;

- MpaBa HACJEAOBaHUS 110 3aKOHY MOCJIE CMEPTH CYTNPYTa;

- IpaBa Ha MEHCHIO M0 CIIyYaro MOTEPU KOPMUJIIbLIA.
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N3 yka3zaHHBIX CHEIUATIBHBIX HOPM MPEAYyCMOTPEHBI UCKIIOYEHUS, LENBIO
KOTOPBIX SIBIIAETCS 3alllUTa Ha YpoBHE (perepanbHOro 3aKOHa IMpaB CYNpyra,
paBa KOTOPOTO HapyILICHBI MPHU 3aKIIOYEHUH HEJEUCTBUTENHLHOTO Opaka (1100-
POCOBECTHOIO CYIIPyra).

B wactHOCTH, Cyn BIpaBe Hpu3HAThH 32 JTOOPOCOBECTHBIM CYIPYIOM IPaBoO
Ha MOJy4eHUE OT JPYroro Cymnpyra coiep>KaHusi B COOTBETCTBUU CO CTAThsIMU
90 u 91 CK P®, a B oTHOLIEHUH pa3jiena UMYIIECTBA, IPUOOPETEHHOTO COBMeE-
CTHO IO MOMEHTA NpPHU3HAHUSI Opaka HEJIEHCTBUTEIBHBIM, BIpPAaBE NMPUMEHUTH
MOJIOKEHMUSI, YCTaHOBJIEHHBIE cTaThsiMu 34, 38 u 39 CK P®, a Ttakxe npu3HaTh
JEHCTBUTENBHBIM OpauHbIi JOTOBOP MOJHOCTHIO MU YacTUYHO. J[oOpocoBecT-
HBII CYIPYT BIIpaBe TPEOOBATh BO3MENICHUS TPUUMHEHHOTO EMY MaTepHUAIbHO-
ro U MOPaJbHOTO BpeJa Mo NpaBujaM, IPEAYCMOTPEHHBIM IPaXXTaHCKUM 3aKO-
HoaaTeabcTBOM (11. 4 ¢T. 30 CK PD).

Kpome Toro, m1o6pocoBecTHBIN CyNnpyr BOpaBe MpU NMPU3HAHUU Opaka He-
JIEUCTBUTEILHBIM COXPAHUTH (haMUIINIO, U30PAaHHYIO UM MPU FOCYJapCTBEHHOM
perucTpanuu 3akiatodeHus opaka (im. 5 ct. 30 CK P®D).

Takum 00pa3oM, MBI MOKEM CJieJIaTh BBIBOJI, YTO MPAaBOBOE 3HAYEHUE HH-
CTUTYTa HEJEHCTBUTEIHLHOCTH Opaka B CEMEHHOM IpaBe 3aKIIIOYAETCS B TOM,
YTO OH JIa€T BO3MOXXHOCTb NMPEKPATUTh MPABOOTHOIICHUS MEXKIY CyIpyraMu,
BO3HUKIIINE M3 (akTa TOCYJapCTBEHHON pErucTpaluu 3aKiiodyeHus Opaka,
MMEHHO CO JIHS 3aKjro4yeHus: Opaka, U TakuM o0Opa3oM Kak Obl BO3BPATUTH CYyII-
pPYroB B IIpaBOBOE MOJIOKEHHE, CYIIECTBOBABILIEE /10 3aKkiItoueHust Opaka. B pe-
3yJbTaTe PELICHUs CyJla O HEJICUCTBUTEILHOCTH Opaka OH CUMTAETCS KakK Obl
HECYIIIECTBOBABIIIUM BOOOIIE, 1 COOTBETCTBEHHO y IpaX<JaH, COCTOSIBILIUX B HEM,
B cootBeTcTBUH C 1. 1 cT. 30 CK P® He BO3HUKAET HU JIMYHBIX, HU UMYIIECTBEH-
HBIX TIPaB U 00S3aHHOCTEH, KaK 3TO KIMEET MECTO B JICHCTBUTEIILHOM Opake.
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